Judicial Decisions

Introduction

It is not possible to imagine a legal system with no means of enforcing the law. While a certain right is provided, there must be a way to carry it into effect. This basic rule is a rudiment for creating a judiciary. Judiciary is the system of courts that interprets and applies the law in the name of the state. Nowadays it mostly consists also of some means of dispute resolution. In my essay, where I show the most important cases regarding assisted reproduction before that I must explain how judiciary in Poland works.

Polish judiciary is based upon one major principle that is the cornerstone of the country. Article 2 of the Constitution is the most important legal provision in the whole system, establishing that the Republic of Poland shall be a democratic state ruled by law and implementing the principles of social justice. From this article almost all later mentioned rules can be derived such as: division of powers, independence of the judges, justice, right to appeal etc.

Although most of those principles are found in their own, separate articles. Division of powers is stipulated generally in article 10 of The Constitutions (separation of powers), and independence of the judiciary directly in article 173 “The courts and tribunals shall constitute a separate power and shall be independent of other branches of power”.

Judges can be bound only by the Constitution and statutes or laws, as provides article 178 of the Constitution. It uses word “ustawa” that means legal act created by the Parliament53. Other legal act, especially executive acts54  are not binding for a judge while he renders a sentence. It may cause some problems, while in Poland exist Constitutional Tribunal that declares conformity of legal acts with Constitution. We can ask ourselves a question whether a change of Constitution can be examined for conformity with the Constitution, since judges are bound by it. The answer is simple – there are some basic rules of Rechtstadt that shall be never breached. While amendment to Constitution is in breach of one of those principles,

53  In this essay, as the practice of European Union and Council of Europe provides, I use the word

“Law” in english, when I want to refer to this kind of legal act.

54 Such as “rozporzadzenia” or “zarzadzenia”, that is “regulations” or “ordinances”.

judges of Constitutional Tribunal can exercise their power – for example eliminate that clause for legal system.

Deriving from State of Law rule, there is a right to fair trial and institution of recalling, withdrawing  or  changing a sentence. Polish system stipulated in article 176 that court proceedings shall have at least two stages. In article 175, there is basic information that justice is vested by the Supreme Court, the common courts, administrative courts and military courts. Although there can be another extraordinary court or proceeding supplemented in the times of war. Further regulations can be found in statutes. Polish Constitution list also Constitutional Tribunal and Tribunal of the State. Both of them have a special function in the country. Constitutional Tribunal declares conformity with Constitution of legal acts and settles authority disputes between central organs of the State.

Tribunal of State is erected for violations of the Constitution or of a statute committed by high officials (such as President, Prime Minister etc.) within their office or within its scope. Since its creation in 1923 there were only four cases, whence one was in review process, but never finished. None of the cases is relevant to the topic of the essay.

Common courts or public courts are divided into regional courts, district courts and appeal courts. Territorial division is crucial to this matter. While Poland is divided for communes, counties and voivodeship55, organization of courts is not the same. Regional courts cover one or more communes, in justified cases, more than one regional court may be established for a single commune. District court has jurisdiction for at least two regional courts, and appeal court – for at least two district courts. Currently there are 11 appeal courts, 45 district and 318 regional courts. All of the courts are divided into specialized departments, such as Criminal Department, Civil Department, Family Law Department, Labour Law and Social Insurance Department etc. Those are few main departments that can be found in almost every court, but other can be created based on demand.

Common courts according to article 177 of Constitution they implement the administration of justice concerning all matters, save for those statutorily reserved to other courts. What means everything that is not matter of administrative law or connected with military is their concern. Although courts have different scope of operation. According to Code of Civil Procedure, article 16, Regional Courts are the one hearing cases, if matter of this case is not

55  Foreign writers like to use the name “Provinces” instead of “voivodeship”, although the second is closer to Polish word “województwo”.

reserved for District Court (for example property cases, where value of matter exceeds 75

000 Polish złoty). Criminal law also uses presumption of competence for Regional Court. District Court is first instance only in several situations stated directly in the regulations of Code of Criminal Procedure. In both procedures appeal from Regional Court verdict is filed to District Court. If a case was heard in front of a District Court, place of appeal is Appeal Court.

Supreme Court is called the highest instance of court in Poland, It holds supervision over military courts and common courts, but it hears only extraordinary appeals such as reversal or cassation. Those have very strict regulations for filing and proceeding.  Apart from that competence, Supreme Court, even it is not legislative, by adopting a resolution can create a binding legal rule or interpretation. Other courts can ask Supreme Court a legal question, that will be binding only in specific case, it was asked for. Although because of high esteem and respect Supreme Court has, lower courts try not to render a verdict contradicting established judgments, for simple fact of great probability of revising this case in next instance.

In case of administrative courts there is 16 voivodeship administrative courts, and one Supreme Administrative Court. Administrative courts resolve disputes between citizens and administrative bodies and organs of the state and the citizens. However, one might start proceedings in front of the administrative court after the means of appeal in administrative body are used.

All the court rulings are public, although parts of the justification and reasoning might be classified. Most, if not all of them are accessible via internet after searching the proper sygnature - number of the case.

Sygnature might tell us a lot about the case. Usually it is constructed by usage of several roman numbers, latin letters and then after slash mark latin numbers. Taking for example “ VII U 156/17”. First is the number of the department of court. All courts departments have numbers, but there are no unified regulations as to which department has which number. The court decides itself about that matter. The middle letter shows the type of the case. In Labour Law and Social Insurance Department “U” usually means “Ubezpieczenie” that is “Social Insurance”, and “P” means “Prawo Pracy” that means a case connected to labour law. Next is the number of the case, given while filing the motion to the court. Last is the

years in which the case was brought in front of the court. Signature is not all that we need. While Constitutional Tribunal Cases and Supreme Court Cases use distinct signatures, the rest of the courts share this system. It means, that to find a specific case one must know which court rendered a verdict.

The most important verdicts can be found in legal databases such as lex or legalis, but those are publicly accessible via internet on those webpages:

Constitutional Tribunal’s Internet Ruling Portal: https://ipo.trybunal.gov.pl/ipo/Szukaj?cid=1

Public Court’s Portal of Ruling: https://orzeczenia.ms.gov.pl/

Central Base of Administrative Courts Ruligns: http://orzeczenia.nsa.gov.pl/cbo/query
My method was searching in aforementioned databases the words “assisted reproduction” (in Polish: “wspomagana prokreacja” or “rozród wspomagany”), “in vitro” (the same in Polish) and “surrogacy” (Polish: “surogacja” lub “macierzyństwo zastępcze”) in the span between 1st of January 2013 and 29th of October 2018.

This table shows how many cases were found, while looking for exact words in comparison to court type.

	
	Public Court
	Administrative Court
	Constitutional

Tribunal

	“Wspomagana

Prokreacja”
	7
	3
	0

	“Rozród

Wspomagany”
	7
	1
	0

	“In Vitro”
	56
	180
	0

	“Surogacja”
	57
	49
	0

	“Macierzyństwo zastępcze”
	182
	4
	0


The amount of results shown for “Surogacja” and “Macierzyństwo zastępcze” is way bigger than to other. It has to do with the fact, that those words may also apply to other situations.

“Surogat” in Polish is a substitute good, ersatz good, obtained as a replacement for other. There is also “Surrogacy Rule” in Poland, set in article 33 p. 10 of Family and Guardianship Code. That means, the separate property of either spouses include property acquired in exchange for items of separate property unless otherwise regulated by specific provisions. Also the same rule applies to unjust enrichment in article 406 of Civil Code. The duty to release the profit shall not only include the directly obtained profit but also everything which in the case of alienation, loss or damage has been obtained in exchange for that profit or as the redress of the damage. As well as to situation described in article 475 of Civil Code. If performance has become impossible due to the circumstances which the debtor is not liable for, the obligation shall expire.If the thing which had been the object of performance was disposed of, lost or damaged, the debtor shall be obliged to release everything which he obtained  in  exchange  for that thing or as the redress of the damage. This is just an exemplification of the usage of word surrogacy in Polish legal system.

Concerning the words “Macierzyństwo zastępcze” in Polish legal system in directly translates to “Foster motherhood”, so the system finds also records concerning the foster care system.

For this reason I haven’t found any case with this words, that would be regarding the matter covered by of this essay. That’s why in next chapters I will focus on what I found in regard to “assisted reproduction” (in Polish: “wspomagana prokreacja” or “rozród wspomagany”) and “in vitro” (the same in Polish).

“In vitro” in administrative courts database shows more often than in others, because this method is used not only in human reproduction, but also mushrooms, plants, animals and others.

Constitutional Tribunal

K 50/16
Polish Ombudsman (​Commissioner for Human Rights​) on 29th October 2015 in his motion to deem article 20 section 1 punct 2, article 21 section 1 punct 3, article 78 and article 97 of the Law on Infertility Treatment as noncompliant to the Constitutional regulations, especially article 2 (The Republic of Poland shall be a democratic state ruled by law and implementing the  principles  of  social  justice.)  and article 47 (Everyone shall have the right to legal protection of his private and family life, of his honour and good reputation and to make decisions about his personal life.). There were presented arguments, that the women acted in confidence to the law existing in the time of beginning of the treatment. They anticipated, that no matter the future changes of the law, they will be able to continue the treatment. Yet, according to Commissioner for Human Rights, opportunity of having genetic offspring was stolen from them, and without their consent or even knowledge their embryos will eventually be transferred to anonymous donation. It is argued, that right to privacy and family life can be restricted, as said in article 31 section 3 of the Constitution, but regulations of the Law on Infertility Treatment should not refer to women being in the middle of assisted reproduction procedure. This kind of provision is not only discriminatory towards single women, but also infringe article 2 of the Constitution, by breaking the rule of respect for acquired rights. Constitutional Tribunal didn’t share the views of petitioner. It was decided that regulating previously unregulated matter, by definition is not infringing previously acquired rights, plus in Polish legal system there was no right, as “right to in vitro procedure”. Moreover, the law is not discriminatory towards single women, since the change of law affected also couples. As the Law is based on the principle of protecting the wellbeing and rights of the child there is no need and no justification to oppose that rule, by treating single women, who were undergoing the procedure in the time of enactment, differently.   In addition to that, the grounds for the control, set by the petitioner weren’t set properly as article 97 of the Law, unmentioned in the petition, should be the base for constitutional control. Furthermore, remaining accusations, in the eyes of the Tribunal, aren’t justified enough for a verdict to be rendered.  Consequently,  the  ruling  of Constitutional Tribunal, as of 18th of April 2018 discontinued the proceedings, as there was no need to adjudicate. Nonetheless, the Constitutional  Tribunal  decided  to  signalise to the Parliament loopholes and legislative mistakes and to inform about the best way to improve the legislation.

Separate  opinion  of  Judge  Piotr  Pszczółkowski:  Constitutional  Tribunal  shouldn’t  have treated the lack of such provision as omission and settle on making a ruling, where a verdict shall be rendered. A verdict, that would check conformity with Constitution of aforementioned clauses, since leaving this matter unregulated was conscious decision of legislator.  In his opinion verdict should be deeming those clauses unconstitutional.

S 2/2018
As a result of case K 50/16 Constitutional Tribunal, making use of its powers, decided to signalize to the Parliament loopholes and legislative mistakes and to inform about the best way to improve the Law on Infertility Treatment. After careful analysis of the regulations Tribunal realised that there is a valid issue to be resolved. This issue is legal situation of embryos created before enactment of the Law, stored for single women or embryos of anonymous donors. Article 97 sets the rule that all embryos stored before enactment of the Law will be transferred to embryo donation (adoption) after 20 years, unless donors agree to do it earlier, or unless donors die. This regulation is corresponding to regulation of article 21 ust. 3, what regulates handling exceeding embryos created in partner donation or other than partner donation on the grounds of this Law. The problem, according to Constitutional Tribunal is unequal treatment of embryos. If article 21 section 2 allows to overrule lack of consent of the husband by court’s verdict, similar regulation should cover embryos of single women. Constitutional Tribunal suggest creating an access to a court procedure, where the parties would be the woman (mother) and ​curatoris ventris (​set for embryo, as for ​nasciturus in other type of cases). The court would rule having in mind principles of both Polish and international law such as: right to live of the embryo, prohibition of objectifying the embryo, health, life and wellbeing of the child, possibility of adoption (but only for single people, not homosexual couples).

Whereas  the  Law  is  lacking  this  sort  of  provision  Constitutional  Tribunal  advises  the

Parliament to add this sort of provision to our legal system.

Separate  opinion  of  Judge  Piotr  Pszczółkowski:  Constitutional  Tribunal  shouldn’t  have treated the lack of such provision as omission and settle on making a ruling, where a verdict shall be rendered. This signalisation is too weak to actually make any difference, since Parliament won’t be likely to change the Law. Even if the Law was changed in a way the Constitutional Tribunal presented the protection for embryos and women won’t be effective. Further changes in law are needed to be made.

Public Courts
	
	Regional Court
	District Court
	Appeal Court
	Sum

	“Wspomagana

Prokreacja”
	6
	0
	1
	7

	“Rozród

Wspomagany”
	1
	5
	1
	7

	“In Vitro”
	14
	21
	21
	56


Wording “wspomagana prokreacja” appears in 7 rulings, in all situations as a part of article

85. § 1 of Family and Guardianship Code56, in the matter of assumption of paternity. In facts of the case there was no mention of assisted reproduction.

Some of the cases are not directly related to assisted reproduction, as the merit of the case is regardless from this procedure. As in cases VII U 604/15, VII U 3133/13, IX Ua 18/14, II C

674/12 those kind of situation could have happened with any pregnant women, no matter the way of conception. Especially the social insurance cases (with “U”, “Ua” in signature) are very similar to each other and aren’t really connected to assisted reproduction

I C 88/11 and IV RC 341/14 has the matter of in vitro treatment mentioned, but it has nothing to do with the merit of the case.

Sometimes assisted reproduction procedure is an exculpatory circumstance as in criminal case IV K 1033/15, IV Ka 168/14.

Some cases repeat in the search especially with words “rozród wspomagany” and “in vitro”

56  ​It is assumed that the father of the child shall be the man who had sex with the mother of the child no earlier than three hundred days and no later than one hundred and eighty one days before the birth of the child, or the man who was the donor of the reproductive cell in the case of a child born as a result of partner donation as part of the medical procedure of assisted procreation.

	
	Civil Case
	Criminal case
	Sum

	
	Civil

Law
	Family Law
	Labour Law and Social Insurance Law
	
	

	“Wspomagana

Prokreacja”
	0
	7
	0
	0
	7

	“Rozród

Wspomagany”
	1
	3
	3
	0
	1

	“In Vitro”
	23
	10
	13
	10
	56


Civil Cases
Labour Law and Social Insurance Law
VII U 604/15
Sentence of District Court of Warsaw Praga VII Department of Labour Law and Social

Insurance, 15th of February 2017

ZUS (Social Insurance Institution, Zaklad Ubezpieczen Spolecznych) discovered, that I.S. while being pregnant started working in the company of M.W., but a month after she started sick leave for the rest of her pregnancy. After that she gave birth to twins, conceived as a result  of  assisted  reproduction  procedure  she  taken  maternity  leave  and  maternity allowance. ZUS thought the contract of employment was superficial, made only to cheat and to  siphon  the  insurance  money,  since  the  sick  leave,  maternity  leave  and  maternity allowance are paid by Social Insurance Institution. For this reason, there was administrative decision issued, ordering I.S. to pay all the money back. I.S. appealed from decision of ZUS trying  to  prove,  she  indeed  was  employed  and  and  worked for some period of time. Expertise from ob-gyn specialist, ordered by the court proved, that 40 year old woman, pregnant with twins as a result of in-vitro, was and always is incapable of work. Those kind of pregnancies are high-risk pregnancies and need special treatment. Moreover I.S. was

already 9 weeks pregnant while entering the contract, although she denies that fact. In this situation is was impossible for her to be ignorant of her condition, as assisted reproduction procedure takes prolonged period of time and such pregnancy doesn’t happen out of the blue. This was backed by the fact, that neither her, nor her employer were able to prove she has done any work. Court agreed with with ZUS, dismissing the appeal of I.S, as the employment contract was superficial, therefore void according to the law, so it didn’t result in I.S. having social insurance I.S. was ordered to hand all paid allowances back to ZUS.

IX Ua 18/14
Sentence of District Court of Gliwice, court in Rybnik, IX Department of Labour Law and

Social Insurance, 6th of November 2014

J.K. was employed in P. (...) sp. z o. o. in R., as employee she had social insurance. In February she got pregnant by in vitro. Between 31.03 and 21.06.2011 she was on sick leave, closely connected to her pregnancy. The doctor on the sick leave wrote that the patient is supposed to lay. In January 2011 she entered in the contract with a notary, that on one day a week she will be trained to work in the notary office. Throughout her sick leave she was fulfilling the contract with the notary, spending Wednesday in the notary office, talking to clients and reading the documents. She was granted sick leave and sick allowance by ZUS, but the decision was never obtained by her. When Social Insurance Institution realised she is using her sick leave contrary to what the doctor ordered, it had rid her from the sick allowance and ordered her to give back all she had taken. She appealed from that decision to the court, proving she had no idea she was granted sick allowance and that she was using the sick leave improperly moreover, that she had no idea about the repercussions (taking the allowance back). Regional Court agreed with her, that no matter the high-risk pregnancy, administrative bodies can’t file sanctions without informing the citizen about it first  and  without delivering the decision. ZUS appealed from this sentence, but it was dismissed.

VII U 3133/13
Sentence of District Court of Warsaw Praga VII Department of Labour Law and Social

Insurance, 16th of February 2015

Similar case to VII U 604/15. A.Z. was superficially employed in her husband’s company while being five months pregnant with twins as a result of assisted reproduction procedure to

obtain maternity allowance from ZUS. As in aforementioned case the appeal of A.Z. is dismissed and she was ordered to hand all allowances paid back to ZUS.

Civil Law
I ACa 888/17
Sentence of Appeal Court in Lodz, I Department Civil Law, 28th February 2018

K.D. sued J.S. and S.S. for compensation. K.D. was treated for infertility in Clinic G.-P. Her doctor was J.S. K.D. had fertility issues, and decided to undergo insemination procedure. Hormonal treatment was working and 10 May 2013 she was inseminated in fourteenth day of her menstrual cycle. 24th May, fourteen days after insemination she went for checkup, she felt bad, had diarrhoea but hadn’t gotten her period. The pregnancy test however was negative. After testing level of β (...) indicated third week of pregnancy. Next tests, on 27th May 2018 indicated fourth week of pregnancy. Four days later K.D. reported bleeding and stomach aches. 2 mm gestational sac was found and treatment with U. and rest was ordered. 10th of June although the sac wasn’t visible and it was ordered to go of the medications. 18th of June K.D. reported menstrual bleeding. After USG the doctor decided everything is alright. K.D. agreed for another try with the insemination. However even with hormonal  treatment,  the  growth  of  egg  cells  wasn’t  stimulated  and  the  insemination procedure was put off for next month. K.D. was experiencing stomach aches and 4th of June she went to the hospital, where she stayed because of uterine bleeding. Doctors suspecting ectopic pregnancy scheduled an operation for the next day. The diagnosis was confirmed, left fallopian tube was ruptured, but after the operation everything went back to normal. 12th of September K.D. was tested, and it turned out her left fallopian tube is impatent. After hearing that information she resigned from insemination tries, and decided to go for in vitro fertilisation.

K.D. sued J.S. and S.S. for negligence and malpractice as well as compensation for the costs of hormonal treatment and in vitro treatment. moreover, for compensation of moral loses, since she experienced great deal of pain and trauma because of this situation.

J.S. was the doctor under whose case K.D. was. S.S. and J.S. had a contract for medical services. S.S. as supervisor has entrusted the exercise of an act to a person (J.S.) who at the exercise of that act is subject to his supervision and who is obliged to abide by his guidelines, according to article 430 of Civil Code shall be liable for damage inflicted by that person's own fault at the exercise of the act entrusted to him. Although doctors are granted freedom as to the treatment methods, and usually don’t fall into the organisation structure, in

Polish  legal  writing  it  is  obvious  that  the  term  supervision  is  understood  widely.  The supervision might only be the fact of general management, as to organisation of the clinic,

payment of salary and usage of infrastructure. S.S. might be liable from 430 of Civil Code

and J.S. on 471 of Civil Code57  or 415 of Civil Code58
the contract or delict regime of liability.


depending if K.D. chooses to pursue

Court was checking if the presumptions of liability are met. One of them is if there is a causal connection between the actions of a person and a result, as stipulates article 36159. Second is the question if the behaviour of defendant was fulfilling the duty of diligence60. The actions of J.S. wasn’t diligent. Before another round of insemination, there shall be another tests to disqualify the possibility of ectopic pregnancy. Although the delay in diagnosing ectopic pregnancy did not cause any harm to K.D. life. Later results, such as the necessity of chirurgical procedure or the ending of pregnancy were expected also if J.S. started the treatment properly, especially that ectopic pregnancy in the early days is extremely hard to diagnose. In that matter J.S. and S.S. were considered not liable.

Although the court saw that the personal right of K.D. to a proper care and proper treatment was infringed (article 4 Law on Patients Rights, article 448 of Civil Code), so on this basic she was rewarded 20.000 zl as a compensation on moral loses and amount of money to cover for hormonal treatment after the first failure in achieving pregnancy (because if was useless).  The  costs  of  other  procedures - in vitro and fallopian tube testing were not granted. This procedures were not connected to what happened. Moreover impatent tube doesn’t disqualify the insemination tires. This was the order of the first instance. K.D. filed appeal in order to rise the amount of compensation. The appeal was dismissed.

II C 674/12
Sentence of District Court of Lodz, II Department Civil Law, 3rd May 2015

57   Article  471  of  Civil  Code.  The  debtor  shall  be  obliged  to  redress  the  damage  arising  from non-performance or from improper performance of an obligation, unless the non-performance or the improper performance are an outcome of circumstances which the debtor shall not be liable for.

58  Article 415 of Civil Code. A person who has inflicted damage to another person by his own fault

shall be obliged to redress it.

59  Article 361 of Civil Code. § 1. A person obliged to pay damages shall only be liable for ordinary effects of an action or omission which the damage resulted from.§ 2. Within the above-mentioned limits, in the absence of a different statutory or contractual provision, the redress of damage shall involve losses which the injured party has suffered as well as profits which it could have obtained, if no damage were inflicted.

60   Article 355 of Civil Code. § 1. The debtor shall be obliged to show diligence which is generally

required in the relations of a given kind (due diligence). § 2. The debtor's due diligence within the scope of his economic activity shall be specified while taking into account the professional character of that activity.

M.N.  and  L.N.  sued  the  Hospital,  Medical  University  and  Insurance Company for the compensation of the death of their son F.N.

M.N. got pregnant with twins in ICSI procedure. During the pregnancy one of the children died. F.N., the second child was born by c-section in 30th week of pregnancy (30.01.2011) in  overall  bad  condition.  Premature baby had troubles breathing, had to be intubated. Antibiotic therapy was commenced, as the child was born with infection. He was operated, because of heart defect. To 03.03.2011 the child was hospitalised, and treated to the infection he was born with, and others he had gotten while in the hospital. Unfortunately the child died. Court, while thoroughly examining the evidences of the case rendered a verdict, that the Hospital didn’t commit negligence nor any malpractice in treating the infections of F.N. The child born prematurely don’t have immune system capable of fighting off the infections effectively, and not matter the measures undertaken by the hospital, the doctors couldn’t help the baby. The motion was dismissed.

I C 88/11
Sentence of District Court in Gliwice, I Department Civil Law, 2nd September 2014

W.K filed a suit against insurance company for a further 100.000 zl as compensation.

12.03.2000 he was a victim of a major car accident. As a result W.K had his pelvic fractured and needed serious surgery to fix both pelvic and his urogenital system. 27th November

2001 W.K and insurance company of the culprit reached an agreement. W.K. got a compensation reaching 45.000 zl. Moreover, that the culprit will be responsible for any after effects in victim’s health, connected to the car accident. At the time of the accident W.K. was

23 years old. After 8 years he got married. It turned out W.K. is sterile. This was confirmed in many medical examinations and expertise made as the court ordered. His condition is azoospermia and it prohibits him from getting his wife pregnant naturally. Although it does not exclude him from assisted reproduction procedures. This situation has great impact on his mental state, he feels guilty for his infertility and is afraid for the future of his marriage. As a catholic he fears exclusion from the Church in case of in vitro fertilisation (although he admits he has and his wife started the procedure, for now without any success). The sum paid in 2001 does not fully compensate his damages and suffering he has endured as a result of the accident. Especially that by the time the compensation was paid he wasn’t thinking about having children. Court agreed with the petitioner and W.K. was awarded

100.000 zl.

Family Law
IV RC 341/14
Sentence of Regional Court Gdansk Poludnie, IV Department Family and Minors, 18th

March 2016

A.D. represented by his mother J.D. filed for child support from the father A.R. A.R. was determined to be the father of A.D. by the court. He works is gynecologist in Medical Academy and has his own practice. In his motion to dismiss the suit he arguments that he can’t pay child support is this amount, as the changes in the law will limit the access to assisted reproduction procedures, what will result in decrease in his earning.

Criminal Cases
IV K 1033/15
Regional Court for Szczecin Prawobrzeze and Zachod, IV Department Criminal Law, 3rd

July 2018

K.S. was accused for stealing electric tools costing 10369 zl. He was sales representative of this company. He and his wife started an in vitro in order to conceive a child. The costs of this procedure were to great for him to bear, and he couldn’t get any loan. The time of procedure crept closer and he couldn’t pay for it. He decided to get more products, sell them quickly, even with loss for him, knowing that after he will have an invoice issued in 60 days he will pay it off.  In the meantime though he was fired. The invoice was never issued by the company, no matter all the documents given to the company by K.S.  Court agreed with K.S. and found him innocent from this crime.

Administrative Courts

	
	Administrative Court
	Supreme

Administrative Court
	Sum

	“Wspomagana

Prokreacja”
	3
	0
	4


	“Rozród

Wspomagany”
	1
	0
	1

	“In Vitro”
	180
	0
	180

	“Surogacja”
	43
	6
	49

	“Macierzyństwo zastępcze”
	2
	2
	4


As we see here, the amount of cases appearing is different than in public courts search. Although only first search with “Wspomagana Prokreacja” gave results regarding, in merit human assisted reproduction procedure. In case of two last searches the results were similar to those in public courts database search. “Rozrod wspomagany” showed only one record, case for I SA/Łd 1359/14, this is not a verdict, but court’s decision in a matter regarding exemption from costs of the procedure. Petitioner was argumenting that the costs of assisted reproduction procedure were making her unable to pay all the costs. In the case there was no further mention of this. Search for “In-vitro” resulted in 180 cases, in which great majority was connected to plants, fruits, mushrooms and vegetables or cases where wording “in vitro” appeared as part of legal provision. As “Surogat” in polish is a substitute good, ersatz good, obtained as a replacement for other. Searches in Central Base of Administrative Courts Ruligns  provided  a  great  variety  of  results  concerning  article 33 p. 10 of Family and Guardianship Code, article 406 and 475 Civil Code and many more. Neither one of those cases were connected to assisted reproduction procedure. “Macierzyństwo zastępcze” however showed 4 results. Two of which were identical to those found in “Wspomagana Prokreacja” - cases IV SA/Wa 581/16 and IV SA/Wa 182/16. Next results II OSK 2372/13 and II OSK 2419/13 were Supreme Administrative Court verdicts.

Supreme Administrative Court
II FSK 197/16
Supreme Administrative Court on 8th February 2018, resolved the appeal from the sentence made by Province Administrative Court in Łodz 28th of October 2015, sygnature I SA/Łd

756/15. The case was brought before the court by S.S. (now S. Sp. z o. o. - S. private limited company) as a complaint on individual tax interpretation made by Director for Treasury Office in Lodz in the matter on exemption from taxation of Personal Income Tax (PIT) for compensations paid to egg cells donors.

S.  was  a  Clinic  providing  infertility  treatments,  including  egg  cells  donation.  For  this procedure may be associated with inconveniences (laboratory tests, visits in the clinic) there were some sums of money paid to the donors (flat rate of the compensation), as stipulated in article 12 of Directive 2004/23/EC of the European Parliament and of the Council of 31

March 2004 on setting standards of quality and safety for the donation, procurement, testing, processing, preservation, storage and distribution of human tissues and cells (the Directive was as of yet not transpositioned into Polish legal system), that were covering the necessary expenses and compensating the inconveniences. As it was made, the petitioner asked the Treasury Office, if those sums should be taxed with PIT, and if S. S. shall perform all of the duties connected to this tax. S.S. argued, that the compensation is not an income, so it shall not be taxed. In the personal tax interpretation Treasury Office disagreed, saying that this compensation, as every income is taxed up to limit set in art. 21 ust. 1 pkt 16 lit. b with art.

21 ust. 13 ustawy z dnia 26 lipca 1991 r. o podatku dochodowym od osób fizycznych. (Law on personal income tax).

S. S. filed a motion to Provincial Administrative Court. Court overruled the interpretation. Treasury Office gave another interpretation, fully explaining that according Polish tax regulations  no compensations are exempt from tax. Regardless to the fact that above mentioned directive is based on non-profit rule and was already transpositioned to Polish law. S. S. once again filed a motion against this interpretation. Court agreed with S.S. and overruled the interpretation. The Treasury Office appealed from this ruling so the matter was brought before Supreme Administrative Court. The appeal was dismissed, what means that the Treasury Office was forced to agree, that the compensation is exempt from PIT.

II OSK 2372/13,

M.S., represented by statutory guardian O.S. filed for cassation (extraordinary appeal) from case IV SA/Wa 924/13 resolved by Administrative Court in Warsaw. As aforementioned court explained petitioner motioned for establishing Polish citizenship.

His motion was filed 20th July 2012 with certificate of birth from USA,its translation and decision of Voievode establishing Polish citizenship of O.S. as attachments. Documents presented O.S and D.H. being the parents.

Administrative body of 1st instance called to present the Certificate of Marriage of the parents or declaration of paternity, as well as information if the mother is Polish citizen. As an answer representative of petitioner presented translated copy of verdict of State Supreme Court of …… and declared that no further documents will be given. The verdict declares that O.S and D.H (both males) are natural, joint and equal parents to twins (M.S and his brother) both from surrogate mother K.C. In addition to that, K.C. is a mother to the twins, nor in genetical, natural or legal sense. Neither she nor her husband D.C. will have any rights or obligations to the children.

1st instance once again called for additional documents, namely Polish certificate of birth. Once again representative of petitioner declared that he won’t provide any more documents and motioned for decision based on presented evidence material. Voievode in his decision in December  2012  declined  establishing  Polish  citizenship  of  M.S.  because  American certificate  of  birth  does  not  provide  information  who  is  the  biological  parent  of  M.S., moreover the content of the certificate is contrary to Polish legal system, since Polish regulations make it impossible for people of the same sex to be the parents. Moreover according to Polish law the mother of M.S. is K.C (article 61 of Family and Guardianship Code) and father of M.S is D.C. husband of K.C. since it is not possible to determine paternity of child born as a result of assisted reproduction procedure when the husband of the mother agreed to it. After the appeal from petitioner, Minister for Internal Affairs upheld the decison of Voievode, as the evidence material in this case couldn’t be a base for positive decision. Moreover, petitioner was called to file a motion from article 1148 of Code of Civil Procedure61 to public court, but he didn’t do it.

61  Article 1148 of Code of Civil Procedure, (Ustawa z dnia 17 listopada 1964 r. Kodeks postępowania cywilnego, Dz.U.2018.1360 j.t., later referred as “Code of Civil Procedure”) § 1. Any person who has a legal interest may petition the court to determine whether a ruling of a foreign state court is or is not recognised.

Petitioner filed an appeal from this decision to Administrative Court in Warsaw. The case was dismissed, as the court determined that the decision was in compliance to the law. Petitioners  didn’t  provide  documents  proving  Polish  citizenship.  Moreover  in regard to foreign court’s verdict are generally recognised automatically62  unless there are exceptions set in article 1146 Code of Civil Procedure63. In this matter such an exception appears, as such ruling is contrary to the basic principles of the legal order of the Republic of Poland (the public order clause). Maternity is under protection of both Constitution and Family and Guardianship Code. Polish system does not provide possibility to determine paternity in this matter. Only Polish court’s sentence, declaring that verdict of foreign court is recognised, according to article 1148 of Code of Civil Procedure would make rendering a positive decision for petitioner possible.

Petitioner filed a motion for cassation, making allegations that the court applied the law in a wrong  way  and  didn’t  make  use of evidences provided by petitioner (DNA tests) and omission of the fact, that O.S. is biological father of M.S. (what would be proved by DNA test and the contents of presented verdict and certificate of birth). Petitioner agrees, that the verdict cannot be recognised automatically, but the administrative bodies were supposed to stay the proceedings until this preliminary matter will be resolved. Moreover, that M.S. is Polish citizen, since he is biologically related to O.S.

Supreme Administrative Court decided that the basis for the motion aren’t justified. First of all, administrative body couldn’t file a motion of 1148 of Code of Civil Procedure, because of lack of legal interest. Administrative body could decide if the ruling is recognised or not alone, without the need of courts proceeding, so there was no need to stay the proceedings. In  the  matter  of  allegation,  that  concerning evidence proceeding, Polish law does not recognise genetic origin of the child as a condition to determine citizenship. The law states,

62  Article 1145 of Code of Civil Procedure Rulings of foreign state courts issued in civil matters are recognised by virtue of law unless there exist obstacles as specified in Article 1146.

63   Article 1146 of Code of Civil Procedure § 1. A ruling is not recognised if: 1)    the ruling is not

non-appealable in the state where it was issued; 2)   the ruling was issued in a case which falls under the exclusive jurisdiction of Polish courts; 3)    a defendant who did not defend on the merits of the case was not duly served an initial pleading in due time to enable him to defend himself; 4)  a party was deprived of the possibility to defend himself in the course of proceedings; 5)  a case involving the same claim between the same parties had been brought before a court in the Republic of Poland before it was brought before a court of a foreign state; 6)     the ruling is contrary to a previous non-appealable ruling of a Polish court or a previous non-appealable ruling of a court of a foreign state recognised in the Republic of Poland, issued in a case involving the same claim between the same parties; 7)   recognition of the ruling would be contrary to the basic principles of the legal order of the Republic of Poland (the public order clause).

that the child is Polish citizen if one of the parents is Polish citizen. By parents it is meant - mother and father. In this aspect, mother, according to article 61(9) of Civil Code is woman who gave birth, and father is the husband of the mother (if the child was born during the marriage or if the husband agreed to assisted reproduction procedure). If the child is born as a result of assisted reproduction procedure denial and establishing the paternity id not possible. Moreover it is not possible to adopt a child by one same-sex-couple. According to Polish law there is no ‘same-sex-parents’, nor surrogate mother, neither surrogacy agreement. In addition to that, the DNA test were not needed, sincePolish law determined who is the parent of M.S. The cassation was dismissed in ruling of the day 6th May 2015.

II OSK 2419/13,
Identical situation to that of case II OSK 2372/13, but concerning other child of O.S and D.H.

- S.S.

Administrative Court
I SA/Po 409/16
The matter was similar to the case II FSK 197/16. M.C. donated her eggs for Infertility Treatment Clinic in P. and received proper compensation. Tax statement in 2010 of M.C. and A.C. (husband of M.C.) showed that amount on the list of income and the tax was taken. In 2014 they filed for correction of that statement and return of the excess payment, as this compensation should not be treated as income, therefore should not be taxed. The Tax Office disagreed saying, that this kind of compensation is not exempt from taxation. In the course of the administrative procedure, after several motions and petitions, the case landed in Administrative Court. The Court on 25th of May 2016. overruled the decision of Tax Office, agreeing with petitioners that this compensation shall not be taxed. Tax Office was obliged to issue a decision of that content and return the excess payment.

IV SA/Wa 581/16
M.K. wanted to register his son D.D.in Polish Registry Office via transcription of foreign documents provided by M.K. The documents however don’t provide information about the mother of the child. The Office declined. M.K. appealed from this decision and as a result the decision was overruled because of formal errors. Next decision was also negative, as such transcription would be infringing basic rules and principles of Republic of Poland. From this

decision M.K. also appealed. The second instance dismissed the appeal. For this M.K. filed a complaint to the court. M.K. arguments, that the document he presented to be transcribed wasn’t questioned as to it’s content or validity and that it shall be translated and made part of Polish Registry Book with no alterations to its original content. Moreover, M.K. has no idea why Administrative Bodies claim the child was born as a result of surrogacy agreement, as he never mentioned anything like that. Nor shall the lack of regulations for this kind of contract make it illegal, as well as it is not the administrative bodies task to deem a contract illegal. The fact that the mother is unknown should not be making the transcription of the act impossible. Especially that the petitioner made it clear that the mother of the child is a woman and he does not wish to write as a both parents people with the same gender, what would be inadmissible. The sheer refusal of transcription is infringing both the child’s rights and the rights of parent, as Constitution protects no only motherhood but also fatherhood. In the answer to the petition Voivode (2nd instance in this kind of cases) stated that there is no problem with the document presented by petitioner itself. Polish legal system allows no possibility of transcription of registry document without the name of the mother, especially that determination of paternity is dependent on determination of maternity. Considering this, the document presented by petitioner cannot be the basis for the transcription. In order to register the child petitioner would have to, at first, establish the content of certificate of birth in proceeding before public court, and then file a motion for registration.

Court on 18th of May 2016 decided that the complaint is meritless as decisions of neither first  nor  second  instance  are  in  compliance to the law. The transcription of a foreign document shall be done literally, but Head of Registry Office may refuse to do so, if it would be contrary to Polish legal system. The Court agreed with the argumentation of Voivode and dismissed the complaint.

IV SA/Wa 182/16
Head of Registry Office (office registering among other things, births, deaths and marriages) issued a negative decision in the matter of transcription of foreign documents of a child O.Z., born abroad as a result of assisted reproduction procedure. Surrogate mother K.V. hade an embryo implanted, gave birth to a child and later relinquished the rights. The biological father is R.Z. (Polish citizen) and to him the parental rights were conveyed. All of those was confirmed by proper documents, both of General Consulate, hospital, Polish Family Court and Polish Ministry of Internal Affairs. The administrative body called R.Z. to supplement the motion to register the child with a document stating from whom the child descends (both mother and the father). R.Z. couldn’t provide such document, as O.Z was born as a result of

assisted reproduction procedure. This resulted in negative decision of the body. Further instance upholded the decision, stating it would be contrary to Polish legal system to prepare certificate of birth without the information about the mother (as a formal matter), that the paternity cannot be established without establishing maternity of the child. Moreover, that

surrogacy agreements infringe article 18 of the Constitution (​“Marriage, being a union of a
man and a woman, as well as the family, motherhood and parenthood, shall be placed under the protection and care of the Republic of Poland.”)​. On this decisions there was a complaint brought to the Administrative Court in Warsaw. The court agreed with the bodies, that it is impossible to transcribe such documents, if they are contrary to Polish legal system (article

104 and 107 ustawy z dnia 28 listopada 2014 r. Prawo o aktach stanu cywilnego). In order to register the child and obtain Polish passport R.Z. must, according to article 40 p. 2 at first establish the content of certificate of birth in proceeding before public court. The case was dismissed on 14th of April 2016.

II SAB/Wa 754/15
Certain Association filed a motion to Ministry of Health for information as to effectiveness of infertility treatment in the method of in vitro fertilisation in Public Program for Infertility Treatment  by  In  Vitro  Fertilisation  for  years  2013-2016.  According  to  article  61  of Constitution A citizen shall have the right to obtain information on the activities of organs of public authority as well as persons discharging public functions. Such right shall also include receipt of information on the activities of self-governing economic or professional organs and other persons or organizational units relating to the field in which they perform the duties of public authorities and manage communal assets or property of the State Treasury. Both according  to  the  Court  and  the  Ministry this kind of inquiry adheres to law on public information. Although Ministry was lingering in giving proper informations, exceeding the time given by law to react to this kind of motion. Court in ruling of the day 22th of October

2015 deemed actions of the Ministry as unlawful inaction of an administrative body and obliged the Ministry to give the information. Although no fine was given, since the Court has seen the tries of the Ministry to provide such information and moreover, that because the data are complicated and complex it would take long period of time to process them.

Summary

In the years 2013 - 2018 there has been plenty of courts decisions. The matter of assisted reproduction however wasn’t the merit of most of them. It appeared usually as a reasoning

for a certain action or element of facts of the case, having little or no effect on the verdict. Most important and most interesting cases were those from administrative courts regarding the matter of registration of a child born as a result of surrogacy agreement and assisted reproduction procedure.
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