French case law 
Assisted Procreation 
· Post-mortem insemination 
· mai 31th 2016, Council of state

Summarize 
The Council of State orders the export to Spain of gametes of the deceased husband of the applicant so that she can carry out post-mortem insemination in that country.
Facts and Procedure
Mrs. A. and M. B., wife and husband, together decided to take precautions to further their desire to give birth to a child. Given that the treatment of M. B’s illness carried a risk of making him infertile, he proceeded, as a precaution, to provide sperm to submit the gametes in the center for the study and storage of eggs and sperm of the Tenon Hospital, intending to benefit later from medical assistance for procreation. Yet, this project, as it was initially conceived, was derailed by the rapid deterioration of M. B.’s health condition, followed by his death on July 9th, 2015.
Before his death, M. B. had explicitly consented that his spouse should, after his death, proceed with their plan in Spain
, Mrs. A.’s country of origin, which authorizes posthumous insemination. After the death of her spouse, Mrs. A., who had returned to live in Spain, therefore asked the French administration to allow her to export her husband’s gametes to allow the conception of the child in Spain. Her request was rejected, on the ground of the prohibition of posthumous insemination contained in the French legislation.
Mrs. A. challenged this refusal before the interim relief judge (“juge du référé-liberté”) of the administrative tribunal of Paris, who declined to accede to her request. She then decided to bring the matter before the Conseil d’Etat.
Under Article L. 521-2 of the Code of Administrative Justice, the emergency procedure allows the judge, in the time limit of forty-eight hours, to order all measures necessary to protect a fundamental liberty allegedly infringed by a manifestly unlawful and seriously harmful decision. To prevail, the applicant must prove that he faces an emergency situation that justifies a judicial intervention within forty-eight hours. The applicant may challenge before the Conseil d’Etat the decisions issued by the interim relief judge in the administrative tribunals. 
Decision of the Conseil d’Etat
1. The Conseil d’Etat first clarified the role of the administrative judge.
Overruling its prior case law, the Conseil d’Etat has, on the one hand, considered that the interim relief judge, acting within the scope of procedures authorizing emergency relief, may review the legality of an administrative decision in the light of international conventions, particularly the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR).
The Conseil d’Etat next held that this review must follow a two-step analysis. First, the judge should determine if the general rule established by the law and the balance it requires are, as a whole, compatible with the Convention (review in abstracto).
Second, even if the law, as a whole, is compatible with the Convention, the judge must check that its implementation in the particular situation of the case does not lead to an excessive infringement of the fundamental rights at issue (review in concreto). Indeed, the Conseil d’Etat holds that, even when a law is compatible with the Convention, its implementation can, in some special circumstances, lead to manifestly disproportionate consequences and so infringe the rights guaranteed by the by the Convention. The judge must therefore determine concretely whether the implementation of the law, according to the objectives pursued, does not, in the particular case at issue, excessively infringe such rights.
2. In this case, Mrs A. argued that denying the export of the gametes was incompatible with Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), which guarantees that “Everyone has the right to respect for his private and family life”.
The Conseil d’État held first that the French legislation, taken as a whole, was not incompatible with this Article: regarding those bioethical matters, the margin of appreciation granted by the Convention to the states is wide and both the prohibition to perform a posthumous insemination and the prohibition to export for this purpose the gametes stored in France falls within the State’s margin of appreciation.
Exercising subsequently its review in concreto, the Conseil d’État noted that the current situation of Mrs A. results from the illness and the sudden deterioration of Mr. B’s health condition, which prevented the spouses to carry out their carefully considered plan to have a child and, in particular, to deposit some gametes in Spain as well, a country which allows posthumous insemination. In those circumstances, Mrs. A., who came back to Spain to live there without the intention to bypass the French law, now faces a situation in which the exportation of the gametes stored in France is the only way for her to exercise her right under Spanish law.
The Conseil d’État accordingly concludes in this instance that the export of the gametes denied to Mrs. A. on the basis of the French law jeopardises, in the light of all the particular circumstances of the case, in a manifestly excessive way the claimant’s right to respect for his private and family life. Therefore, the Conseil d’État ordered that the Assistance public-Hôpitaux de Paris, to which the Tenon Hospital belongs, and the Agence de la biomedicine, responsible for issuing the export license for the gametes, take all necessary steps in order to allow the exportation of the gametes to Spain.
Sources : 
· Commentary of the decision by the Council of the state.
· October 11th 2016, Administrative Court of Rennes
Summarize 
On the 11th of October 2016, the Rennes Administrative Court ordered an injunction to be issued to the University Hospital of Rennes. Seized by a young woman, Mrs H., who wished to be able to benefit from insemination with the gametes of her deceased husband, he ordered the hospital to authorise, within eight days, their export to a Member State of the European Union which would agree to carry out such an operation.
Facts and procedure
Mrs H. is of French nationality like her deceased husband. He was suffering from a very serious disease, and fearing to become sterile, he had deposited his gametes in a CECOS
. Pregnant at the time of her husband's death, the widow had lost the child in utero, a few days before the end of her pregnancy. Mrs H. is asking for the gametes to be exported to another European Union country, not because she is a national of that country, but simply because she is looking for a legal system that allows this type of medically assisted reproduction. She obviously does not intend to settle there.
Decision of the Administrative Court
The Court finds that exceptional circumstances justify ordering the Centre hospitalier régional universitaire de Rennes to take all appropriate measures to allow the export to a European establishment accepting to carry out post-mortem insemination of the gametes of a deceased spouse.
The court considers that if the provisions of the Public Health Code prohibiting post-mortem insemination and the export of gametes are not, in principle, contrary to the provisions of Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, the very special circumstances represented for the applicant by the death of her husband and then that of their child at the end of her pregnancy constitute, in the present case, a disproportionate infringement of his right to respect for his decision and that of his deceased husband to become parents, justifying the exclusion in this case of the prohibition of post-mortem medically assisted procreation and the transfer of gametes for that purpose.
Sources : 
· www.actududroit.fr
· http://libertescheries.blogspot.com
· October 13th 2016, Administrative Court of Toulouse
Summarize
On the 13th of October 2016, the Toulouse Administrative Court agreed with the Toulouse hospital’s decision. The court was seized by a young woman, Mrs H., who wished to be able to benefit from insemination with the gametes of her deceased husband.
Facts and procedure
A couple from the Toulouse region, wishing to become parents, had initiated procedures for medically assisted reproduction. Subsequently, the husband contracted a serious illness and the doctors decided to suspend the procedure. The spouses then asked for the freezing of the husband's sperm, to preserve their possibility of one day becoming parents. The treatment involves risks of sterility. Finally, the husband died on February 28, 2014. The deceased's wife asked Toulouse University Hospital to return the semen samples.
Decision of the Administrative Court
The administrative court relies on the decision of the Conseil d'État, issued in May 2016, to justify its position. The highest court of the administrative order  allowed the exportation of the gamete because of the place of residence and the nationality of the widow.
But by giving the green light to the transfer of gametes, the Conseil d'État also recalled that post-mortem insemination is prohibited in France. Above all, it confirmed that this prohibition was not contrary to the European Convention for the Protection of Human Rights. The Administrative Court.
The court thus found in favour of the CHU not to grant the applicant's request for restitution. The Toulouse court seems to reaffirm, as a matter of principle, the prohibition of post-mortem insemination. Unlike the Rennes court, which had been more sensitive to the circumstances of the case.
Sources : 
· actu.toulouse.com 
· www.actududroit.fr
· http://libertescheries.blogspot.com
· Filiation by surrogate mother
· ECHR26 juin 2014 Mennesson c/France and Labasse c/France
Summarize
France was condemned by the ECHR on 26 June 2014 for violation of the European Convention on Human Rights in two cases of refusal to transcribe civil status documents for children born by gestation for others. It will now be difficult for France to continue to oppose a child's mode of conception or even birth, in order to deny him the benefit of his most elementary rights.
In its two decisions, the Court recalled, not surprisingly, the primacy of the best interests of the child over the general interest: France has the right, because of the margin of manoeuvre left to States, to prohibit surrogacy on its territory, but it cannot undermine the "identity" of children born to surrogate mothers abroad by refusing to recognize them.
Facts and procedure
The Mennessons en Labassees are two married couples of which the wives are infertile. Desperately wanting a child, the spouses went to California and Minnesota respectively. In both cases embryos were formed with a donated egg and sperm cells from the intended father. These embryos were then implanted into the uterus of the surrogate mother, who agreed to hand over the conceived child or children to the intended parents after birth. 
A Californian court prenatally ordered that the Mennesons should be considered the genetic father and legal mother once the children were born. The surrogate mother was not the mother. The Californian birth certificate mentioned the couple as the mother, respectively the father, without any reference to the surrogate mother. A Minnesota court judged in a similar way in the Labassee case.
Back in France, the birth certificates of the Mennesson children were entered into the registers of births, marriages and deaths. However the Public Prosecutor claimed the annulment of the registration. Eventually, the case was heard by the Court de Cassation, the highest judicial court of France. This Supreme Court rejected the arguments of the intended parents and stated that to give effect to a surrogate motherhood agreement, which is void and contrary to public policy (article 16-7 and 16-9 Code Civil), in particular the principle that civil status cannot be disposed of. The Californian judgment was therefore incompatible with the French international public policy. The Supreme Court pointed out that an annulment did not prevent the children to live with the Mennessons and did not deprive them of a maternal and paternal bond of affiliation according to Californian law. Furthermore, the Court simply stated that this annulment did not infringe upon the right to respect for family and private life (art. 8 ECHR) or upon the interests of the child (art. 3 Convention on the Rights of the Child).
With regard to the Labassees the Minnesota birth certificate was never registered because the Public Prosecutor refused to do so. The Court of Cassation pronounced a judgment in a similar way as in the Mennesson case.
Decision of the European Court of Human Rights
The European Court ruled that in both Mennesson and Labassee cases, article 8 ECHR was applicable in its family life aspect because the intended parents acted as the parents of the children since they were born and they lived together in a way that formed family life. As there is a direct relationship between the private life of children born after surrogacy and the determination of their legal affiliation and an essential part of the identity of an individual was at stake, article 8 was also applicable in its private life aspect (Mennesson, para. 46, Labassee para. 38).
The refusal to legally recognise the family bond between the applicants was an interference with the right to respect for family life. The refusal was motivated by a legitimate aim, namely by the protection of health and of the rights and liberties of others. The refusal stemmed from a wish to discourage French nationals from having recourse outside of France to a reproductive technique that was domestically prohibited with the aim, as the authorities saw it, of protecting the children and the surrogate mother.
With regard to the right to respect for family life, the Court took into account that the applicants admitted that the obstacles, caused by the non-recognition of the birth certificates by the French Supreme Court, were not insurmountable. They failed to demonstrate that they had been prevented from the enjoyment in France of their right to respect for their family life. Therefore, also considering the margin of appreciation, the decision of the Court de Cassation struck a fair balance between the interests of the applicants and those of the French state.
With regard to the right to respect for private life of the children, the Court found a breach of article 8. The latter were confronted with legal uncertainty because of the non-recognition in the French legal order of the de facto bond of affiliation between them and the intended parents. This contradiction between the legal and social reality undermined the children’s identity within French society. Consequently, it was uncertain if the children would receive the French nationality. In addition the non-recognition had negative consequences for the children’s rights of inheritance. In conclusion, the Court posed that the deprivation of a legal recognition of the biological reality, being that the intended father was there genetic father, was against the best interests of the children. Considering the consequences for the identity of the children and their right to respect for private life, France exceeded the wide margin of appreciation left to States in the sphere of decisions relating to surrogacy.
Sources : 
· commentary on the ECHR’s decision edited by Laurens Lavrysen and Claire Poppelwell-Scevak on www.strasbourgobservers.com
· commentary on the ECHR’s decision edited by Myriam Doucet on www.revuegeneraledudroit.eu
· Medically assisted procreation for women
· ECHR 16 janvier 2018, Harron et Merle-Monter c/ France
Summarize
Two homosexual women wish to cancel the decision of a Toulouse hospital denying them access to medically assisted procreation. French law restricts it to heterosexual couples, which they consider "discriminatory". The ECHR rejects their request.
Facts and Procedure
A married women's couple requests medically assisted reproduction with artificial insemination. However, their request was rejected by the Toulouse University Hospital on the grounds that "the Bioethics law currently in force in France does not authorise the care of homosexual couples" ( art. L. 2141-2 of public health Code). The applicants, complaining that their request had been rejected and denounces "discrimination based on their sexual orientation". They brought an action before the ECHR on the basis of Articles 8 (right to respect for private and family life) and 14 (prohibition of discrimination).
Decision of the European Court of Human Rights
The Court rejects the application on the ground that national appeal procedures have not been exhausted. Indeed, the couple did not carry administrative appeals. The request is in line with the right to have a child, which the Court refuses to recognize. 
Sources : 
· www.doctrine.fr
· www.eclj.org
� The Council of State is the Supreme Administrative Court of the country.





� In France, post-mortem insemination is illegal. In Spain, to the contrary, posthumous insemination for the benefit of a widow is allowed in the twelve months following the death of her husband, if the latter gave his consent prior to his death. 


� CECO means “� HYPERLINK "http://www.chu-toulouse.fr/centre-d-etude-et-de-conservation-des-oeufs-et-du" \h �Centre d’étude et de conservation des œufs et du sperme�” (Centre for the Study and Conservation of Eggs and Semen)





