ASSISTED REPRODUCTION IN TURKEY
INTRODUCTION

The first medically assisted reproduction regulation in Turkey was established as directorate by Ministry of Health. Assisted Reproduction Treatment Centres Directorate have been linked with the Statue on Assisted Reproduction Treatment Centres which will be referred as UYTEM  as a short for “ÜremeyeYardımcıTedaviUygulamalarıveÜremeyeYardımcıTedaviMerkezleriHakkındaYönetmelik” UYTEM, being the only law concerning the specific subject of ART, has includes definition, provision for practical application and detailed prohibitions as well as requirement for clinics to obtain an ART practice license.
Even if that was established as directorate and doesn’t have law status, absence of regulation on the subject has ended and legal framework concerning the issue has created.
In the essay, the legal framework on medically assisted production will be explained and possible reasons and outcomes will be mentioned.

MEDICALLY ASSISTED REPRODUCTION IN TURKEY

Assisted reproduction technologies are used as common method of infertility treatment in Turkey, the leading one being in vitro fertilization. According to data of TSMR Reproductive Health and Infertility Association “TSMR ÜremeSağlığıveİnfertiliteDerneği” number of IVF centres in Turkey has reached to 150 and continuing to increase with the high demand from both national and international patients.
Another important point to highlight is, the centres who are offering the treatment have been spread inside of the country. While most of the clinics are still in the biggest cities such as İstanbul, Ankara and İzmir, it is possible to see that centres are extending as far as Diyarbakır in the East and Trabzon in the north which are often considered as more “conservative” and this shows that demand to use IVF technology is a widespread desire across the country even if the service has been limited to “help reproduction of traditional family types”.
While Turkish legislation has very strict criteria in order to chose the patient profile which will get ART treatment, some other ethical and controversial restriction did not applied to the treatment and it is possible to see that the ART types which have been banned or seen as problematic are offered in Turkey with competitive success rates and attractive treatment conditions as well as comparatively cheaper prices which makes the country attractive destination for international patients who wishes to get ART treatment. 
DATA AND STATISTICS ON IVF IN TURKEY
Because of the supporting approach of authorities, public interest to IVF is growing day by day. Followingly both because of the cost of the treatment and high level of success rates, Turkey is becoming an attractive destination for “medical tourists” who wishes to get the treatment using medical tourism. 

According to data of Health Ministry of Rep. of Turkey has the 5th place in Europe with its success ratio of IVF and 7th in the world 1st country being United States with %35 success ratio and 1/3 of the patients who are having a successful IVF pregnancy in Turkey are getting pregnant in the first IVF treatment they have received.
Other than data given above, unfortunately finding a reliable data about the number and outcomes of ART cycles each year even if it is mandatory to report them to the Ministry of Health. 
LEGAL FRAMEWORK OF MEDICALLY ASSISTED REPRODUCTION IN TURKEY
In Turkey, The Ministry of Health is directly responsible authority concerning regulation of ART practises, licensing and registration of MAR (Medically Assisted Reproduction) centres, mostly being IVF clinics in Turkey.
First legislation concerning the issue was published in 1996, seven years after Turkey’s first “tube baby”, EceÇukur who was born in 18 April 1989 and updated four times two times being in January 1998, one time in March 2001 and July 2005.

After these, in March 2010 a new version “Legislation Concerning Assisted Reproduction Treatment Practices and Centres” published.

In the first article, aim of the legislation explains as “Regulating the application procedure for assisted reproduction treatment received by the married couples who can not produce and medically suitable, inspecting the establishment and practises of the centres which will make the treatment”
From this explanation we can see the two main restrictions.

Married Couples: The regulation allows the treatment for only legally married couples. This matter highlighted again in the article 19(2) which states that the applicants who wishes to get the treatment has to be married and do the application procedure together. In the same article, it says that copies of ID’s and marriage certificate of the couple will be taken as photocopy or picture, with obligation to show the original documents.

From the description of “married couples” we can also see that the application is only allowed for heterosexual couples since homosexual marriages are not legal and considered as null and invalid by Turkish Civil Law.
By looking at this definition we can see the contrast between what is scientifically possible and what is legally acceptable as well as the contrast in Turkish law itself, which allows single woman to adopt a child. While this is pointed as a cultural outcome, provisions which allows single woman to adopt but not have their child can used as an argument for those in favour of the treatment for single woman however it is also possible to say that in the adoption process the interest of the child considered as the priority and this interest changes the contrary situation since in the equation of ART there is no interest of unborn child. (will be argued in the future)

Couples who can not have kids: This description refers to the couples who are not able to have kids by natural methods of giving birth and fertilisation. While it is explained that the couples who will receive the treatment must be medically suitable for the treatments, the criteria of suitable does not established.
FERTILITY PROTECTION FOR FUTURE USAGE - CRYOPRESERVATION
The article 20(1) of the regulation states that with the exceptional medical conditions given in the 2 and 3, productive cells are prohibited to keep for the future uses. However, when we look at the “obligatory medical conditions” as it is expressed in the regulation, we can see that these listed conditions are widely allow man and woman to save their productive cells and related tissues. Therefore we can say that Turkish law doesn’t placed in an opposite position regarding to the subject.

In the sub-article 2, exceptional condition for man are listed as

a) Producing sperm by using medical methods
b) Treatments which will likely damage the cells such as chemotherapy and radiotherapy
c)Surgeries which will likely effect or damage the productive cells and activities

d)Cyrptozoospermia
Sub-article 3, explains the conditions for woman

a) Treatments which will likely damage the cells such as chemotherapy and radiotherapy
b) Surgeries which will likely effect or damage the productive cells and activities

c) Early menopause symptoms and family stories which is approved by medical board and similar metabolism issues
Periods for stocking the productive cells and similar tissues, as well as gametes and embryos are regulated in the sub-articles 4 and 6. According to sub article 4, in the periods longer than 1 year, written consent should be renewed with the original signature. In the case of death, withdrawal will and absence of renewal of yearly consents, the cells are destroyed with official report which records the procedure. Sub-article 6 states that these samples can keep in overall maximum period of 5 years and for demand to keep them for longer periods requires the consent of Ministry of Health.
If excessive embryos produced, with getting the consent from both of the spouses, embryos can also held as frozen with same rules of the procedure for the productive cells to apply. However, the embryos destruction process has additional conditions. In addition to 5 years deadline, death of one of the spouses, divorce and will of withdrawal of both parents are listed as the reason for destruction of embryo. From the context, it can be also understood that the cells or embryos from death person can not be used and the consent falls with the end of life. Also,it should be noted that the in case of yearly consent, both parents must agree together. The law doesn’t cover the scenario in which one of the parents does not renew their consent or the scenario of consent before death in order to permit the spouse to use the embryo after death. 

EMBRYO RESEARCH AND TURKISH LAW – SAVIOR SIBLINGS

Civil Law allow scientific studies on the embryos which is not placed in a human body by accepting that the embryo itself doesn’t have chance to live outside of the body and therefore should not be given the person status. This means that, in Turkish legislation embryo does not entitled with human dignity and does not benefit from the protection with its pre-human condition.
Compared to ART, we can say that there are more legislation and regulations for embryo research since Turkey signed the Biomedicine (Oviedo) Convention in 2003. The article 18 of the convention express that in case there is a national law allowing embryo research, the necessary protection of embryo should be provided. Same article also prohibits the creation of embryo only for the research purposes. 
In the Turkish legislation, article 90 of Criminal Code prohibits the scientific experiment on human being. However, as we mentioned before these regulations do not cover research studies on embryos. With saying this, it is possible to say that there is no legislation in Turkey which prevents embryo research.

DIFFERENT FORMS OF MEDICALLY ASSISTED REPRODUCTION – SURROGATE MOTHERHOOD AND DONATIONS OF GAMETE/EMBRYO

In additional to the most common method, In Vitro Fertilization, there are other forms of MAD are often pointed by the medical experts. With the developments in medicine, everyday it is possible to add new methods however we will talk about two of the most popular ones; Surrogate Motherhood and Gamete/Embryo Donation.
Both of the applications are prohibited strictly in Turkish legislation. While the general legal framework talks about “medically suitable married couples” it also limits the application since law does not allow couples to get the treatment by using third person gametes or embryos. For couples who wishes to go under the treatment, the only method is to use their “own gametes” and to have their “own embryos” as it is expressed in the article 17(1)
The law states that “The use of the eggs and sperm or the embryo of applicants undergoing ART for any other purposes, or in the treatment of other applicants, or the use of those obtained from anyone other than the applicants in the treatment of applicants or the storage, use, transfer, and sale for any sort of purpose falling outside of the definitions of this legislation are prohibited.
Surrogate motherhood contract, if it is made, considered invalid because of the article 27 of Turkish Civil Law which states requires contracts to be “suitable to morality”. The reason why these contracts are considered as immoral is not because it allows couples to have children by non-natural forms but because it requires mother who has given birth to disclaim her rights on the baby.
Another legal challenge on the contract is the article 282/1 of the Civil Law which accept that the woman who have given birth as the legal mother. Since this rule is not changeable, in the case of surrogate motherhood, the mother who will be officially accepted will be the surrogate mother regardless if she is the genetic mother or not. So the legislation won’t recognise the genetic mother and accept that genetical mother has no legal rights on the baby.

It can be say that the legal process can made through adoption by genetic mother adopting her baby, however this comes with a new problem since mothers does not given right to decline the baby, more accurately the rights on the baby.

In general, we can say that, surrogate motherhood contract will not be legally binding under Turkish legislation and won’t be accepted as enforceable. While this means that genetical parents can not take the baby from surrogate mother without her will, even if she changes her mind after she signed the contract, it also means that if genetical parents does not accept the baby (for any reason, including genetical diseases)surrogate mother will be obliged to take care of the baby.
In Turkish law, changing paternity of the child constitutes a crime as it is told in the article 231 of Criminal Code. Therefore, it can be told that in the case of surrogate motherhood, this crime also appears. However, HakanHakeri, respected medical law professor argues that for genetic mothers this crime isn’t formed since the rule which accepts the surrogate mother as the legal mother is a technical issue which concerns Civil Law and not Criminal Law.
CHANGES IN LEGISLATION – BANNING REPRODUCTIVE TRAVEL AND EMBRYO LIMITATION AMENDMENDS

Because of the strictness of Turkish legislation regarding who can receive the treatment and the limitations which prohibits using third party gametes, couples were looking for alternative methods to receive treatment. Although the regulation was very clear regarding application framework inside Turkey, it didn’t talk about the treatments which were received outside of Turkey and since it was not prohibited for Turkish couples to travel to get ART treatments, men and women were free to access these treatments in other jurisdictions mostly in the neighbour countries. 

On 6 March 2010, “Legislation Concerning Assisted Reproduction Treatment Practices and Centres” (UYTEM) published in Official Gazette (no.27513) with significant chances regarding the issue and item 18(7) of the amended legislation stated that in case it is discovered that an individual has travelled abroad to receive fertility treatment using donor eggs, donor spermatozoa or surrogacy, then “the person who has conducted this procedure, the persons who have referred patients or acted as intermediaries, the impregnated person and the donor will be reported to the state prosecutor”
Another change in the legislation, limitation to number of embryos used in IVF was unwelcomed by the applications of ART practices. Before the amendment, there was no limit of embryos which fertilized during the treatment process and this was seen as a “freedom and decision area” of practisers and often shown as the biggest advantage of Turkish legislation compared to other European legislations considering the success and effectiveness of the treatment. 

However, while the freedom of the application was enjoyed by the practisers, the risk of multiple pregnancies were an obvious concern and in practise, selection and reduction of embryos were creating big ethical problems

Articles 99 and 100 of Turkish Criminal Code, concerning termination of pregnancy, prohibits the abortion after 10 weeks period with exception of medical necessities. Therefore it considered as a criminal offence and punished with imprisonment both for the pregnant who terminated her pregnancy with an illegal way and for the person who makes the action of abortion. However, especially in the ART treatments which resulted with multiple pregnancies it was possible to see that this offence was an ordinary process of the treatments since application of embryo reduction was mostly carried out between the 11th and 12th week of the pregnancy even if there was no medical need or necessity. Followingly, between different embryos there was a risk that during the embryo reduction, embryos will be chosen by sex of the fetus which is unapproved by different ethical options and legislations.
In order to prevent these issues to arise, by 2010 amendment, number of transferable embryos have been limited. Accordingly, for the women younger than 35 years will be infertile with only one embryo for the first two attempts of the treatment and two for the third and following ones. Also for those who wishes to get the treatment older than 35 years old, maximum two embryos per fertilization is allowed after the last chances.

ART AND SANCTIONS
In the UYTEM, prohibited actions are followed with administrative sanctions rather than criminal law penalty since these actions do not constitute a crime. While the sanctions are more serious on the medical performers from shutting down of the centre to losing their working licence, for the ones who receives the treatment, sanctions are merely compensation or being reported to the authorities. 

However, this doesn’t mean that the ART practises does not constitute any crime. In the case of Çukurova Clinic in which Prof. Dr. İsmet Köker found guilty for using sperms of third-persons in the treatments he made in Cukurova University Faculty of Medicine, Balcalı Hospital and punished with 3 years of imprisonment which being the maximum punishment of the “abusing professional power”

Also it can be say that, one of the main reasons for reproductive travel to be banned is the fact that under Turkish legislations, the acts which held outside of Republic of Turkey can not punished as a criminal action and this created a huge gap for the trial of such actions before the travel ban.

SOCIAL SECURITY AND IVF – STATE FUNDING
It is possible to say that ART applications are seen as a treatment in Turkey and therefore they benefit from the government insurance for women between the ages 23 and 39. However to be able to get the funding, a report which states that all other treatment options have been exhausted and at least one of the partners have paid the social security bills for a consecutive period of 5 years. The funding is available only for a maximum of two cycles.
After the changes in law, couples are now free to choose where they will get the treatment, either in state, university-based or private IVF centres. However, before 2007, to receive the state fund, couples were obligated to undergo the treatment in a state hospital and because of that limitation, some couples were using fake documents showing that they are undergoing the treatment in state hospital and getting the medication according to it while they actually were treated in private hospitals or private clinics.
Before the law allowing couples to get the treatment in the place they choose, this matter has been taken to Court of Cassation “Yargıtay” against the couples who filed an fake document in order to get the treatment. In the case (decision no. 2015/9954 E., 2017/3492 K) defendant was sued by the prosecutor by arguing that the defendant cause foundation damage by showing fake documents and undergoing the treatment in a private clinic which is not covered by the insurance and asked for the damage which is founded with a inspector investigation. 
As a defence, defendant argued that she indeed went through IVF treatment and used the payments in a way “which fits to the procedure.”

In the case government inspector Harun Sertbaş reported that in the inspection made between 01/01/2006 and 31/05/2007, 116.011,20 TL damage found which made by “significant amount of people” including the defendant and it is a violation of state insurance which regulated by regulation dated 01/12/2005. 
In the case it is pointed that first regulation concerning the funding was made on 01/12/2005 and was limited to state hospital until the change on 15/06/2007 when scope of funding widened to the special hospital and clinics under some conditions (which is not given in the decision)
While the case is rejected by the high court, the reason for the rejection shown not related to the content but to the procedure.
