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Introduction 
In 1781, in Le Siècle de Louis XIV (The Century of Louis XIV), Voltaire, a french author wrote : "The progress of science is the work of time and the boldness of the mind." This quotation can be understood in the assisted procreation framework. Indeed, since the first steps of this practise, science has made many advances. Assisted procreation started at the end of the eighteenth century, with the first intra-marital artificial insemination which took place in Scotland. Nowadays, thanks to increasingly sophisticated methods and more technical equipment, the science has opened numerous possibilities for infertile couples to have a child. The progress of sciences even allows the modification of genetics data, and thus requires laws to frame and regulate the power of sciences. 
Medically assisted reproduction encompasses all treatments or techniques that allow procreation outside the natural process. Every country has its own legal framework to regulate assisted procreation. Some countries can show very progressive in this area (such as the USA), and some other are more conservators.  What about the French legal framework on assisted reproduction ? In this study, an overview will be offered on the different assisted procreation methods, and its legal framework. Firstly, the less invasive methods will be studied as infertility treatment (I), then we will enter the heart of medically assisted procreation (II), afterwards the legal framework dealing with donation will be explored (III). Eventually we will approach the surrogacy topic (IV).
I - Infertility treatment 
Before receiving infertility treatment or medically assisted reproduction, an assessment of the couple's infertility is essential. Depending on the type of infertility detected, treatments may be proposed before medically assisted reproduction actually takes place. The different forms of infertility treatment will then be presented.
1/ ovarian stimulation 
Ovarian stimulation is the simplest and often the first proposal made to a couple who experience fertility problems, especially in cases of absence of ovulation or rare and/or poor quality ovulations. Ovarian stimulation consists in increasing the production by the ovaries of the number of mature follicles, and thus obtaining a quality ovulation.
The doctor will then prescribe an oral treatment that will help the production and development of an oocyte.  If there is no result after several cycles, then hormone injection is proposed.
2/ Surgical treatment
In some diseases, a surgical treatment can heal the infertility. Indeed, a surgery can happen in the case of uterine fibroid, obstruction of a fallopian tube, endometriosis, or varicocele.
3/ Other infertility treatments
If infertility is not directly linked to an inability to procreate, the doctor can advice the patient to change his lifestyle. Indeed, he can accompany the patient for smoking cessation, weight loss in case of obesity, or weight gain in case of leanness, and also for drug use cessation. Beside, he can help the couple to control its sexual activity by defining ovulation periods, for example. Finally, other methods can be use such as Chinese medicine
.
II - Medically assisted procreation
1/ Legal framework of medically assisted procreation
The law governing the medically assisted procreation was introduced in 1994 and underwent some revisions in 2011. Medically assisted procreation is regulated by the article L.2141-1 of the french public health code.
a) Regarding heterosexual couples
Medically Assisted Reproduction is authorised in France for couples of different sex. It does not matter if they are married, in a civil union or in a cohabitation.
2 conditions must be met:
-
the couple is of childbearing age (limit of 43 years for women)
-
the 2 members of the couple are alive and consenting
2 situations are envisaged:
  -  one of the members of the couple has a serious illness that can be transmitted to the spouse or child.
  -  the couple or one of the members has a medically observed infertility or pathological infertility, whether of explained or unexplained physiological origin.
b) Regarding homosexual female couples and single women
Medically assisted reproduction is not allowed for homosexual couples and single women in France. Nevertheless, Emmanuel Macron (president of France since the 7th of may 2017) promised during his presidential campaign to legalise medically assisted reproduction for women. Therefore, the legalisation should be discussed by the french parliament before the end of 2019, said Marc Fresneau the French Minister in charge of the relations with Parliament
. In his last opinion, the French national consultative committee on ethic agreed on the opening of medically assisted reproduction for female couples and single women
. 
2/ Different methods covered by assisted procreation
Medically assisted reproduction is conducted by a medical team in approved centers. This approval is delivered by regional health agencies. Theses centers implement clinical and biological practices that allow in vitro fertilization, fertility protection for the future, embryo transfer, and artificial insemination.
a ) in vitro fertilization
Regarding article L2141-1 of the public health code, in vitro fertilization (IVF) is a treatment, wether for women who cannot become pregnant naturally, wether for a couple whose members are affected by a genetic disease. Regarding article 511-24 of the criminal code, the act of carrying out medically assisted reproduction activities for different purposes than those defined in Article L. 2141-2 of the Public Health Code is punishable by five years' imprisonment and a fine of 75,000 euros.
For a woman who cannot become pregnant naturally, an egg is fertilized outside her body and the resulting embryo is put into her womb to develop into a baby
. According to article L2141-3 of the Public Health Code, an embryo may only be conceived in vitro within the framework and objectives of medically assisted procreation as defined in article L. 2141-1. It cannot be designed with gametes that do not come from at least one of the couple's members.
According to article L.2141-1 of the same code, the maximum storage period for embryos is five years. The two members of the couple are consulted each year on whether they are maintaining their parental project. They don’t maintain there parental project, they can decide if they want to destroy the remaining embryos, give it to scientific researches, or make a donation for another couple. 
When one or two members of a couple are affected by a genetic disease, the couple can also ask for an IVF. In this cases, the preimplantation diagnosis is necessary. The preimplantation diagnosis is a technique using in vitro fertilization to ensure that a baby does not possess a known genetic defect of either parent. After genetic analysis of the embryos so formed, only those free of defect are implanted in the mother's womb
. In France, this diagnosis can be practised in limited cases. Regarding article Article L2131-4 of the public health code, A doctor must certify that the couple, because of their family situation, has a high probability of giving birth to a child suffering from a genetic disease of particular gravity recognised as incurable at the time of diagnosis.
The diagnosis may only be made when it has been previously and precisely identified in one of the parents or one of his immediate relatives in the case of a seriously disabling disease, with late disclosure and early involvement of the vital prognosis, anomaly or anomalies responsible for such a disease. Both members of the couple express their consent. The diagnosis may have no other purpose than to seek this condition and the means to prevent and treat it.
In the diagnosis reveals an anomaly on an embryo responsible for one of the diseases mentioned in the second paragraph, the two members of the couple, if they confirm their intention not to pursue their parental project with regard to that embryo, may consent to its being the subject of research under the conditions laid down in the law. The non-compliance with these provisions is punishable by two years' imprisonment and a fine of 30,000 euros.
Post mortem in vitro fertilization is not allowed in France. Article L2141-2 of public health code provides that the death of one of the member of the couple, the divorce or the couple splitting cancel the assisted procreation procedure. The opening of assisted procreation to all women (single and homosexual) would certainly lead to the legalization of the post-mortem IVF.
b ) Fertility protection for the future
Fertility protection for the future is allowed by the article L.2141-11 of the french public health code.
Fertility protection for the future is a medical action taken up to protect the fertility. It is rather prophylaxis, than medical treatment ​sensu stricto​. Generally speaking, this   procedure is retrieving reproduction cells from patient’s body and then freezing the cells for later use. It can consist of gamete conservation (and sperm), or germ tissue conservation (fragments of ovarian or testicular tissue). Also, embryo’s conservation is allowed for the supernumerary embryo produced by IVF, for a maximum storage duration of five years. 
c ) embryo transfer
According to article L.2141-3 of public health code, the couple proceeding to IVF can decide if they want to give to another couple the supernumerary embryos. The judge is seized to check if the general conditions for assisted procreation are met (according to article L.2141-2), and then delivers a certificate for the recipient couple.
Article L.2141-6 of the same code provides for the donation conditions, which has to be free and anonymous.
d ) artificial insemination
Artificial insemination is authorized by Article L2141-1 of public health code. It is defined as the introduction of semen into the vagina or uterus without sexual contact
. There are two primary types: Artificial insemination by husband (AIH) and Artificial ··insemination by donor (AID).
The artificial insemination has to be clinically done. Indeed, a homemade artificial insemination method has recently developed, especially in the the LGBTQ community. The practise of a homemade artificial insemination is illegal regarding article L1244-3 of the public health code. Following article 511-12 and 511-13 of the criminal code, this infraction is punished by 2 years’ imprisonment, and a fine of 30 000€.
Post mortem artificial insemination is not allowed in France.  Article L2141-2 of Public Health Code provides that the death of one of the member of the couple, the divorce or the couple splitting cancel the assisted procreation procedure. The opening of assisted procreation to all women (single and homosexual) would certainly lead to the legalization of the post-mortem artificial insemination.
III - Gamete donation and embryo donation legal framework
One cannot study assisted procreation without a focus on donation legal framework. 
1/ Gamete donation
Gamete donation, i.e. the donation of male (sperm) and female (oocytes) reproductive cells, was defined by Bioethics Act No. 2004-800 of 6 August 2004 and is included in Article L1244-1 of the Public Health Code as follows: “Gamete donation consists of the contribution by a third party of sperm or oocytes for medically assisted reproduction.”
The conditions of gamete donation will be firstly studied, before focusing on its restrictions. 
a ) Gamete donation conditions
To be able to donate their gametes, donors must be of legal age, be in good health (absence of hereditary, infectious genetic disease, etc.), have been fully informed of the techniques used for donation, sign a consent form that can be reviewed and cancelled until the eggs are used and obtain the consent of the spouse, if living together. The donor has to be under 45 years old, and the woman 37. 
Regarding to article 511-12 of the criminal code, the failure to carry out tests for transmissible diseases after gamete collection is punishable by two years' imprisonment and a fine of 30,000 euros.
In France, the bioethics laws govern gamete donation and criminal law is protecting its fundamental principles:
· The consent
Gamete donation is voluntary and not subject to pressure. Donors are informed of all aspects of the donation and sign a consent form. According to article 511-6 of the Criminal Code, the act of collecting or taking gametes from a living person without his written consent is punishable by five years' imprisonment and a fine of 75,000 euros.
· Free of charge
Article 16-6 of the Civil Code specifies that "No remuneration may be allocated to a person who lends himself to experimentation on his person, to the removal of elements from his body or to the collection of products from it". 
All remuneration is prohibited, but donors are entitled to cover their expenses. Obtaining gametes against payment, in whatever form (with the exception of the payment of services provided by establishments carrying out the preparation and conservation of these gametes), is punishable by five years' imprisonment and a fine of 75,000 euros under the Criminal Code (Article 511-9). The same penalties apply to providing services to encourage the obtaining of gametes against payment, or to forward gametes from donations to third parties for valuable consideration.
· Anonymity
Article 16-8 of the Civil Code is clear: anonymity must be respected, both for the person giving and for the person receiving.
Only health professionals will be able to access health information (without knowing the identity) if necessary, as established in article L1244-6 of the Public Health Code.
The person who does not respect this principle of anonymity can be punished by the criminal law (article 511-10 and 511-13) for a fine of 30,000€ and 2 years’ imprisonment.
b ) Gamete donation restriction
Gamete donation is very much regulated by law to avoid any drift, such as eugenism and reproductive cloning. The exportation of gametes is also very controlled. 
Article 511-1 of the criminal code prohibits the taking of gametes for the purpose of giving birth to a child genetically identical to another person, alive or deceased, shall be punishable by ten years' imprisonment and a fine of 150,000 euros. Regarding article 511-2-1 the same infraction is punished by  three years' imprisonment and a fine of 45,000 euros when it is when the donor is provoked by donation, promise, threat, order, abuse of authority or power. The same penalties shall apply to propaganda or advertising, whatever the mode, in favour of eugenics or reproductive cloning.
Article L. 2141-11-1 of the Public Health Code frames the export of gametes. The Biomedicine Agency is competent to issue authorisations for the import and export of gametes. The authorization is issued to respond at the request of a couple for the purpose of medically assisted procreation, or at the request of a person whose gametes or germ tissues are stored for medically assisted procreation purposes or to preserve or restore fertility.
2/ Embryo donation
After an INF, some supernumerary embryos can remain. Member of the couple that agreed on the INF has to decide what they want to do with these embryos. The law (article L.2141-3 of public health code) offers 3 possibilities. The couple can decide to give the embryos to a couple willing to benefit from an embryo transfer. They can also decide to destroy them, or to give them to scientific researches. It is here relevant to know that only embryo from IVF can be studied by scientists. Indeed, regarding article 511-18 of the criminal code, the creation in vitro of an embryo for scientific research purposes is illegal.
Embryo donation is submitted to the same conditions as gamete donation and also knows some restrictions. 
a ) Embryo donation conditions
The embryo donation is preceding the embryo transfer, which is considered as an assisted procreation method. Thus, the recipient couple has to fulfill the general condition for assisted procreation method. 
In France, the bioethics laws govern embryo donation and criminal law is protecting its fundamental principles:
· The consent
According to article L.2141-3 of public health code, the couple proceeding to IVF has to agree on the donation of their embryos for another couple. 
· Free of charge
Regarding article 511-15, obtaining human embryos for payment, in whatever form, is punishable by seven years' imprisonment and a fine of 100,000 euros. The same penalties shall apply to the act of acting as an intermediary to facilitate the obtaining of human embryos in return for payment, in whatever form, or to hand over human embryos to third parties for consideration.
· Anonymity
The donor and recipient couple will never be able to know each other's identities. Regarding article 511-25 of the criminal code, the disclosure of nominative information identifying both the couple who gave up the embryo and the couple who received it is punishable by two years' imprisonment and a fine of 30,000 euros.
b ) Embryo donation restriction 
Embryo donation is very much regulated by law to avoid any drift, such as eugenism, reproductive cloning and commercialisation of embryos.
Regarding article 511-17 of the criminal code, The act of in vitro conception or the creation by cloning of human embryos for industrial or commercial purposes shall be punishable by seven years' imprisonment and a fine of €100 000. The same penalties shall apply to the use of human embryos for industrial or commercial purposes.
In order to avoid the commercialisation of embryo, the export of embryos is framed by the article L. 2141-9 of the Public Health Code, which allows this export only for the continuation of a couple’s parental project. As for gamete exportation, the Biomedicine Agency is competent to issue authorisations for the import and export of gametes.
IV - Surrogate motherhood 
A surrogate mother is a woman who bears a child on behalf of a couple unable to have a child, either by artificial insemination from the man or implantation of an embryo from the woman
. Firstly, the legal framework will be studied, before explaining the current french debate dealing with the legalisation of surrogacy. 
1/ Legal framework
· The civil law
In France, Act No. 94-653 of 29 July 1994 on respect for the human body explicitly prohibits pregnancy for others. It introduces the article 16-7 of the civil code which provides as follows : “Any agreement relating to procreation or gestation on behalf of another person is null and void.” 
· The criminal law
The criminal code punishes by six months' imprisonment and a fine of 7,500 euros the fact of provoking the parents or one of them to abandon a child born or to be born. Furthermore, the same sentence shall be imposed to any person being an intermediary in the surrogate motherhood process (doctor, clinic, gynecologist). Eventually, the act of carrying a child on behalf of someone else in not explicitly punished, but the article 227-13 provides for three years' imprisonment and a fine of 45,000 euros for the simulation or concealment that has resulted in a violation of a child's civil status. 
· Bioethical laws
In response to medical progress, the French Parliament legislated to regulate the use of the elements and products of the human body. Thus, the laws on respect for the human body were voted on the 29th of July 1994. It ensures the primacy of the person, prohibits any violation of his dignity and guarantees respect for the human being from the beginning of his life.The legislator thus gives a textual basis to the unavailability of the human body, previously affirmed by the Court of Cassation in a judgment of 31 May 1991. 
Also, the law of 1994 states that the agreements that have the effect of conferring a patrimonial value on the human body, its elements or products are null and void. This last disposition is very important because it emphasises that the commercialisation of the body and its products is illegal. The non-patrimonality nature of the human body is the cornerstone of the prohibition of surrogacy in France.
In its last opinion, the french national Consultative Committee of ethic maintained its wish not to legalise surrogacy.
 
2/ French debate on surrogacy
The debate on surrogacy is very current in France. The following paragraphs aim to present the official and serious arguments presented by the french national consultative committee of ethic
. Also, some text from social sciences researches enrich this topic. Arguments in favor of the legalisation of surrogacy will be studied, before focusing on the arguments against  legalisation. 
· Arguments in favor of the legalisation of surrogacy
As a matter of principle, advocates of liberalization of surrogacy emphasises respect for individual freedom, which is also recognized by the Constitution, and must be presumed, including among women who volunteer to bear the child of others, in the absence of evidence of psychological or economic coercion. The principle of self-determination of the human person bears its name well: it confers the power to give oneself one's own determination, that is, the power to choose, among several options, the one that corresponds to one's personal aspirations
. This principle is not expressly mentioned in the french law, it comes from international law, and the case law of the European Court of Human Rights
. Following these principles, one can argue that a women can carry a child on behalf of somebody else if she wishes so, because she is free to do what she wants with her own body. 
The legalisation of surrogacy would also limit clandestine practices by giving couples an authorised and secure framework for surrogacy. It would allow the surrogate mother to be informed on the risks of the pregnancy, and so the consent of the gestator is truly free and informed
. Also, the agreement between the surrogate mother and the adoption couple would avoid the bad surprises. For instance, it happened that the mother refuses to release the child to the adopting couple after birth.

Defenders of the legalization consider surrogacy as a solidarity means to fight uterine infertility. As different form of infertility can be cured thanks to IVF, or gamet and oocytes donation, uterine infertility remains incurable. In this way, surrogacy is considered (by the French national consultative committee of ethic notably
) as a mean to establish equality between infertile couples. 
· Arguments against legalisation of surrogacy
The woman’s right to dispose of her body, which serves the position in favor of the legalisation, can also feed the position against the legalisation. Indeed, surrogacy can be seen as “womb rental”, which means that the surrogate is essentially selling her gestational services. Consequently the woman does not dispose of her own body during the pregnancy (pregnancy involves particular symptoms such as high blood pressure, nausea, emotional states, and requires a healthy lifestyle and adequate nutrition). Beside, the expression “womb rental” that has been admitted in the common language to name surrogacy
, reminds that it is opposed to the principle of non-commercialisation of human body (presented above in the legal framework).
Beside, the French national consultative committee of ethic explains in its opinion the physical risks to the pregnant woman from pregnancy and childbirth. French law only allows attacks on physical integrity for the benefit of others on exceptional basis and for therapeutic reasons. In this respect, surrogacy does not meet these conditions.  Also, pregnancy can lead to medical complications that may require surgery. Finally, medical Academy reminds us that repeated pregnancies and childbirth can have repercussions on the surrogate mother's future health.

The instrumentalization of women's bodies, which is closely linked to the commercialization of the human body, is also an argument to be taken into account
. Some researchers in the humanities warn of the risk of modern slavery that surrogacy can generate. Indeed, as it is a costly practice, it would reinforce the opposition between social classes
. In India for example, women in precarious situations place themselves at the service of wealthy couples to carry their children in exchange for a remuneration that they could not otherwise obtain
.
Other arguments feed the position against surrogacy in France. One of them, probably the most conservative, is based on the principle that the true mother is the one who gives birth to the child. This conception is derived from Roman law with the adage mater semper certa est, established as irrefutable principle. This argument therefore presents the family in its most traditional form. Some french case law refers to this principle.
 Also, the French national consultative committee of ethic emphasises that surrogacy would ignore the biological and psychological links that develop between the pregnant woman and the fetus during pregnancy
.
Conclusion on surrogacy in France
Surrogate motherhood is not on the way to be legalized in France. Public opinion sometimes blames the debate for ignoring the child. The issue of the status of children born to surrogate mothers abroad, their recognition and filiation has not been resolved. However, the ex Minister of Justice, Christiane Taubira published a Circular in order to avoid creating stateless children
, while statelessness was a dangerous consequence of the prohibition of surrogacy.
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